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STATEMENT OF QUESTIONS PRESENTED 


1. Was not Partridge under a continuing duty and 
obligation to perform the work in a good and workmanlike 
manner and to furnish at all times usable and practical 


detail mechanical layouts? 


2. Should not recovery have been denied for $195.00 


and $325.00? 
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I. (a) Partridge Was Under a Continuing Duty and Obligation 
To Perform the Work in a Good and Workmanlike | 
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(b) Findings of Fact and Conclusions of Law of the Trial 
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II. (a) Recovery Should Not be Allowed for $195.00 
(b) Recovery Should Not be Allowed for $320.00 


CONCLUSION . 
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JURISDICTIONAL STATEMENT 


Jurisdiction to review the judgment of the United States District 
Court for the District of Columbia is conferred on this Court by Title 28, © 
United States Code, $1292, and by Rule 73 of the Federal Rules of Civil 


Procedure. 


STATEMENT OF THE CASE 


The attention of the Court is invited to the counterstatement of the 
case by appellee in Appeal No. 16,400, consolidated herein, and to avoid 


repetition is incorporated as a part of this statement. 


From the terms of the subcontract, consisting of the proposal of 
Partridge and the acceptance by Norair, subject to various terms, which 
were themselves further accepted by Partridge (JA 2-5), the detail 
mechanical layouts for the plumbing, heating, air-conditioning and 
electrical trades were to be supplied to Norair. For that purpose 
Partridge had to furnish and to use a competent mechanical engineer 
and draftsman and had to supervise the work and to supervise a drafts- 


man furnished by Norair to help in the work. 


Seymour T. Partridge in reality acted as the mechanical engineer 
and supervisor of the work to be performed under the subcontract, and 
was introduced at a progress meeting attended by representatives of the 
government and of subcontractors, as well as of the prime contractor, on 
January 29, 1960, as being in charge of final coordination of all such 
mechanical work, and would review drawings prepared by them to make 
sure that there were no conflicts or errors during installations in the 
field (JA 2-5, 14, 17, 18, 49-50). 


In the preparation of the detail mechanical layout drawings, which 


were more or less schematic (JA 45), were increased in scale from 1/8 


inch to 1/2 inch, and the locations of the pipes, ducts and conduit and 
their locations were shown on such layouts (JA 30-31, 45). 


In March, 1960 Partridge submitted to Norair coordinated layouts 
of certain of the mechanical work (JA 33-41), which were to be checked 
by Norair and transmitted to Mills, Petticord & Mills, architects for 
General Services Administration. Mr. Gault, chief mechanical engineer 
for Norair brought to the attention of Mr. Norair errors, interferences 
and omissions in the drawings turned over by Partridge for checking 
(JA 30-43). 
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The coordinated drawings had interferences between the duct work 


and the piping (JA 30-43, 45-46); drip traps which allow for collection of 
condensation in steam lines were omitted (JA 36, 38); steam lines to hot 
water generators were omitted (JA 35); chilled water lines were shown 
without any pitch indicated, making it difficult, if not impossible to drain 
the lines (JA 39); 90 degree setoffs (meaning vertical rises) in a distance 
of 17 inches contrary to good engineering practice, which would require 
at least a distance of 30 inches (JA 36, 38); pipes running between the 
ceiling and duct work and parallel to duct work making it difficult to in- 
stall the pipes and impossible to maintain them (JA 40, 41); pipes running 
through stair wells at such an elevation as to interfere with the use of the 
stairs (JA 42), and poor pipe planning (JA 38). The drawings so prepared 
were unsuitable for use by the trades (JA 30-41, 45, 46, 268). Those 
same general categories of errors persisted throughout the time plain- 
tiff was engaged in attempting to carry out the mechanical detail layout 
work (JA 34, 35,42). The details of the various kinds of errors, omissions 
and interferences were shown additionally through Mr. Gault (JA 30-41) 
and were also covered in certain of Norair's exhibits (JA 45, 46). 


When the drawings with such errors, omissions and interferences 
and impractical installations were prepared by Partridge and submitted 
to Norair for use by the trades, the work of such preparation was largely 
wasted, and drawings were useless and revisions were necessary with 
the added burden of new labor in making revised drawings, to say nothing 
of the time and effort on the part of Norair in checking, discovering and 
pointing out those errors, omissions, interferences, etc. (JA 45, 46). 


Partridge fell behind in the work and had not prepared 10% of the 
layout work by the latter part of April, 1960, although sppronnate 25% 
of the time had elapsed (JA 46). 


In spite of the notices by Norair to Partridge of the errors, omis- 
sions, deficiencies in the coordinated layout such still persisted (JA 33, 
34, 35), the situation became serious, and on April 6, 1960 Norair wrote 
to Partridge referring to the matter in detail and stating that by reason 
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of the defective performance and failure in performance of the contract 
work with resultant delays and excessive costs and because Partridge 
was behind in the work, the subcontract was to be terminated immediately 
and the work would be taken over on Friday, April 8, 1960. 


Thereafter, Norair gave Partridge a probationary or grace period 
within which to improve the quality of the work, to avoid the past defi- 
ciencies and errors and to evidence ability and competence to perform the 
subcontract (JA 46). Norair terminated the services under the sub- 
contract because of Partridge’s failure to perform and to rectify repeti- 
tion of interferences, errors, impractical and unworkable installations 


appearing on the layout work. 


Beginning in March, 1960 orally, and in writing beginning on April 
6, 1960 (JA 34) the Partridge partnership was notified that because of 
failure to furnish workable and practical coordinated detail mechanical 
layout drawings on the Smithsonian project and because the Partridge 
partnership furnished to Norair deficient and defective drawings as above 


specified, Norair was compelled to terminate the subcontract (JA 47). 


After every such notice orally and in writing, Partridge promised orally 
to correct the errors and deficiencies and improve the quality of its work 
(JA 34) although it sent mere written denials of Norair's statements in 

its letters, with result that Norair was compelled to terminate the contract 
work as of April 26, 1960 (JA 46, 47). 


Counsel for Norair effected removal of Partridge from the job site 
by letter dated May 5, 1960 (JA 20, 21). 


STATEMENT OF POINTS 


1. The underlying bases, both factual and legal, upon which the 
Court concluded that appellant had breached the contract were clearly 


erroneous because: 


A. Elmer R. Stange was not a mechanical engineer, but was 
a draftsman; 
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B. There was a continuing duty and obligation upon appellees 
under the contract to furnish proper, usable and workmanlike mechanical 
layouts; | 
C. The termination of appellees’ contract for failure to per- 
form need not take place only within two months after date of starting, 
particularly since appellees, through one of the partners, Seymour T. 


Partridge, acted as mechanical engineer and performed the mervision: 


D. The subcontract was not performed properly by appellees 
and was justly terminated by appellant for cause. : 


2. Appellees were not entitled to recover the sum of $515, 00 or 


any other sum. 


SUMMARY OF ARGUMENT 


1. Findings of fact may not be disturbed on appeal unless clearly 
erroneous. Nevertheless, if they are clearly erroneous, or the underly- 
ing reasoning upon which the findings were made is not sustainable, the 
appellate court may not be bound thereby. Appellant urges that findings 
of fact Nos. 5, 10, 11 and 12 of the court below (JA 54- -55) were in the 
above-mentioned respects clearly erroneous, and that conclusions of law 


Nos. 4, 8, and 9 (JA 55-56) are in error. 
| 

There was a continuing duty and obligation upon Partridge under 
the subcontract to furnish proper, usable and workmanlike mechanical 


layout drawings. | 
| 

The provision in the "order" of December 11, 1959 reserving the 
right to Norair to terminate the services of the person furnished by 
Partridge did not derogate from such continuing duty and obligation. 
This is especially so when appellees, through Seymour Ws Partridge, 


acted as the mechanical engineer and supervisor. 


In view of the foregoing and as Elmer R, Stange, the person employed 
by Partridge to do part of the work under the subcontract, was a draftsman 
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and not a2 mechanical engineer or the supervisor, the subcontract could 


be terminated for cause by Norair at any time. 


The underlying reasoning implicit in the findings and conclusions 
above mentioned seems to be to the contrary. Therefore, those findings 


and conclusions lack the requisite substantial basis. 


Self-serving conclusionary statements of Partridge in response to 
ambiguous, leading questions on direct examination do not furnish adequate 


basis for ultimate findings or conclusion. 


2. There was no proof of any services rendered between May 2 and 
May 5, 1960 by Partridge to justify recovery of the sum of $195.00 
allowed under finding No. 8 and conclusian No. 8. No recovery should 
have been allowed for the amount of $320.00 for two weeks’ notice to 
draftsman, Stange, because there was no obligation with respect to such 


notice on part of Norair. 


ARGUMENT 
I 


Finding of fact No. 5 (JA 54) is as follows: 


"On the 15th day of January, 1960, the plaintiffs be- 
gan their work, and one Elmer R. Stange was employed as 
the mechanical engineer and draftsman to take over the 
detailed layout of the mechanical work on the project." 


The first sentence of finding of fact No. 6 (JA 55) is as follows: 
‘Two months went by, during which period Mr. 

Stange, under the supervision of Mr. Partridge, did the 

coordinating work; and the defendant did not notify either 

Partridge or Stange, or anyone else that it wanted to termi- 

nate Stange’s services." 

From those findings and from finding of fact No. 4, it seems the 
trial court was under the apprehension that nothing could be done by Nor- 
air subsequent to two months after January 15, 1960 towards termination 


of the subcontract, notwithstanding the submission to it by Partridge of 


detail mechanical layout drawings, which were unworkable and with errors 


and conflictions in them. 
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Mr, Stange, contrary to finding of fact No. 5, was not a mechanical 
engineer (JA 13-15, 44, 47). The subcontract specified a competent 
mechanical engineer and draftsman. For reason best known to them- 
selves, appellees did not unite in one person those qualifications, which 
made it necessary for Seymour T. Partridge to perform part of the sub- 
contract, which included also the supervision of a draftsman furnished 
by Norair. ! 


Partridge was under a continuing duty and obligation to suet i the 
work in a good and workmanlike manner and failure without justification 
to perform all or any part of what was promised in the contract was a 
preach thereof, Restatement, Contracts, $314 (see illustration | 0; Dick v. 
Jullien, 51 App. D.C. 355, 279 Fed. 993. Norair's rights under the con- 
tract were not limited to requiring termination of the services of the 
person Partridge hired within two months after the time of starting. 

That provision was an additional right in Norair to cause termination 

of such person's services without any reason whatsoever, within two 
months after date of starting. It in no way limited Partridge's | duty and 
obligation to perform under the contract and furnish good and workman- 
like mechanical layouts; otherwise, after two months Partridge could have 
furnished worthless drawings, continued to work, and Norair would have 
had to pay just the same. | 


While Partridge began work on January 15, 1960, it was not until 
March that drawings were submitted to Norair and the deficiencies were 


observable (JA 30-41, 45-46). | 


Findings of fact Nos. 10, 11 and 12 (JA 55) state that Seymour per- 
formed the services required by the subcontract in a proper manner; that 
Stange was competent and able to perform the work under the subcontract, 
and did so perform it, and finding No, 12 states that there was no proper 
basis for the breach of the subcontract by Norair, and accordingly conclu- 
sion of law No. 4 (JA 55) was made, that Norair without cause breached 
the subcontract on May 5, 1960. | 
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So far as Partridge is concerned, evidence of appellees’ performance 
consisted of self-serving, conclusionary statements in response to ambigu- 
ous, leading questions on direct examination. The testimony of Partridge 
was most meager. For example (JA 18), the leading question was asked 
of him on direct examination whether he found that the work that was being 
done was being done competently, and the answer was, "It was very com- 
petently done." Even that was referring to Stange as a draftsman, and 
there could have been a mental reservation as to the coordination or super- 
vision itself. Later (JA 21), Partridge was asked the single question: 
"Now, Mr. Partridge, to your knowledge, on this job were there any errors 
in the work by you?" The answer was, ‘"No,'! Drawings themselves were 
introduced in evidence which Partridge had turned over to Norair to sub- 
mit to the owner's architects. They were full of errors, conflictions, and 
unworkmanlike practices, which persisted throughout (JA 30-41, 46). 


Because of the apparent view of the trial court concerning the terms 
of the subcontract, implicit in the findings and conclusions adverted to 
above, which seems to overlook the continuing duty and obligation of 
appellees to furnish workable and proper drawings throughout the life 
of the subcontract, those findings and conclusions should not stand. 

United States v. John McShain, Inc., 103 U.S. App. D.C. 328, 330, 258 
F.2d 422, 


Answers to leading questions provide an insubstantial basis for 
findings and conclusions. United States v. United States Gypsum Company, 
333 U.S. 364, 394, 68 S.Ct. 524, 97 L. Ed. 746. 
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The trial court allowed the sum of $195.00 for alleged services 
from May 2, to May 5, 1960. There is no proof that any services of 
benefit to Norair were performed by Partridge during that period. Nor- 
air had terminated the contract because of specified prior breaches by 
Partridge as of April 29, 1960 (JA 20, 21). Thereafter efforts were made 
by Norair to get Partridge off the job, which was finally accomplished. 


Under such circumstances, the sum of $195.00 should not have been allowed. 


ss i 
Likewise, no recovery should have been allowed for the amount of 
$320.00 for two weeks' notice to draftsman Stange. There was no obliga- 
tion with respect to such notice on the part of Norair. If the finding that 
Norair breached the subcontract should not be upheld then, of course, in 


no event would such amount be recoverable. 


CONCLUSION 


The findings of the trial court that Norair breached the subcontract 
should not be sustained, and the judgment against Norair should be 


reversed. | 


Respectfully submitted, 


KAHL K, SPRIGGS 
JOHN F. MYERS 


504 Southern Building 
Washington 5, D. C. 
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ROBERT 1, THIEL 


(i) 


| 


COUNTERSTATEMENT OF QUESTION PRESENTED | 


| 


Appellees say that the question presented 


in this appeal should be: 


The finding of the trial court on substantial 


evidence will not be set aside. 


COUNTERSTATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 


ARGUMENT: 


The Trial Court's Finding was that Partridge 
Performed the Services Required and that the 
Employee, Stange, was Competent and 
Performed the Work Properly 
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COUNTERSTATEMENT OF THE CASE 


The facts have all been set forth in the prior briefs. For our pur- 
poses on this question it is sufficient to state that a contract was entered 


into in writing, under the terms of which Partridge and his partner were 


employed to render services for the Norair Engineering Corporation. 


That they rendered these services properly, and after a period they were 


i} 
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wrongfully discharged, and they have sought damages. In the principal 
appeal the amount of damages is questioned. In this second appeal the 
right to recover is questioned. 


SUMMARY OF ARGUMENT 


The trial court found on sufficient evidence that the Norair Engineer - 
ing Corporation breached the contract, and from this decision there is no 


basis for the assertion that it was incorrect. 


ARGUMENT 


THE TRIAL COURT'S FINDING WAS THAT PARTRIDGE 
PERFORMED THE SERVICES REQUIRED AND THAT THE 
EMPLOYEE, STANGE, WAS COMPETENT AND PER- 
FORMED THE WORK PROPERLY. 
The trial court, after hearing all the evidence, reached the conclu- 
sion that Seymour T. Partridge was a competent registered engineer and 
had performed the services required by the contract in a proper manner 


(J.A. 55). That the employee, Elmer Stange, was competent and able to 


perform the work required under the contract, and did so perform the 
work, and that there was no proper basis for the breach of the contract 
by the Norair Engineering Corporation (J.A. 55). 


The court also found that on the 5th day of May, 1960, the Norair 
Engineering Corporation terminated the contract by refusing to allow 
Partridge and Stange to continue on the job. This refusal also included 
any other employee or partner of the Seymour T. Partridge Company 
(J.A. 54 & 55). 


The evidence upon which the court made this finding appears in 
the Joint Appendix at pages 14, 15, 17 and 18, and in many other places. 
It was supported by the entire record, and there were only two persons 
who testified in'any way to the contrary. One was Mr. Norair, and the 
other was his employee, Mr. Gault. The finding of fact made by the court 
was proper, and any other finding would have been improper. 
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It was further established by the evidence that when the hardest 


part of the work had been done — namely, the basement work - the firing 


occurred. 


It is respectfully submitted that the finding of fact and the conclu- 
sions of law, insofar as the breach of the contract is concerned, be 
affirmed. 
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